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INTEREST ON COMMONWEALTH LOANS DERIVED BY BANK 


The taxpayer company carried on the business of banking. Dur- 
ing the relevant income year it derived, inter alia: 


(a) Interest on Commonwealth loans subject to s. 20 of the 
Commonwealth Debt Conversion Act 1931 and, therefore, 
subject to tax at 1930 rates (hereinafter referred to as 
‘*s, 20 interest’’). 


Interest on Commonwealth loans and discount:on Treasury 
bills subject to the rebate of 2/- in £ provided by s. 160 AB 
of the Commonwealth Income Tax Assessment Act (here- 
inafter referred to as ‘‘s. 160 AB interest’’). 


(1) Section 20 Interest—Primary Tax. The only deductions for 
which s. 20 of the Commonwealth Debt Conversion Act provides are 
*‘such part (if any) of the deductions allowable from the income of 
the taxpayer derived from property as, in the opinion of the Com- 
missioner of Taxation, is properly attributable to the interest.’’ The 
total s. 20 interest derived in the relevant year was £151,371, from 
which the Commissioner deducted £28,956 ; being £757, equal to 4 per 
cent of the amount of interest received, as representing management 
expenses, and £28,199 in respect of interest paid on deposits, appor- 
tioned on an assets basis. Held, that the taxpayer’s principal business 
consisted of the lending of money, and the whole of the interest 
received by it was income from personal exertion as defined by s. 6 
of the Assessment Act. Accordingly, no deductions allowable from 
income from property could be attributed to the s. 20 interest. There- 
fore, the whole of the interest derived, £151,371, was free from 
primary tax to the extent provided by s. 20 of the Commonwealth 
Debt Conversion Act. 

(2) Section 20 Interest—Super Tax. Following the decision in 
(1), the whole of the said sum of £151,371 was free from super tax. 


(3) Section 20 Interest—Part Ill A Tax. In assessing tax on 
undistributed income under Part III A, the Commissioner deducted 
from the s. 20 interest included in the taxable income a portion of the 
deductions (ex-Australian losses, Commonwealth income tax paid, and 
dividends paid) allowed by s. 160 C in calculating the amount subject 
to Part III A tax. Held, that as s. 20 (2) of the Commonwealth Debt 
Conversion Act provides that the only deductions which can be made 
from the whole amount of interest are deductions which are allowable 
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from income from property, and as the deductions permitted by 
s. 160 C have no relation to deductions from income from property, 
the whole of the interest received, £151,371, was free from the further 
tax under Part III A. 


r (4) Section 160 AB Interest. Section 160 AB of the Assessment 
Act provides that a taxpayer shall be entitled to a rebate in his assess- 
ment of an amount of 2/- for every £ of interest ‘‘which is included 
in his taxable income’’ and which is derived from the securities speci- 
fied in that section. In calculating the rebate under s. 160 AB, the 
Commissioner deducted from the total s. 160 AB interest derived in 
the relevant year, £439,774, sums totalling £142,316—being £2,199, 
equal to 4 per cent of the interest, as representing management ex- 
penses, and £140,117, being part of the interest paid on deposits, 
apportioned on an assets basis—and treated the balance, £297,458, as 
being included in the taxable income and subject to the rebate of 
2/- in £. Held (by majority, Dixon, McTiernan, Williams, Webb, and 
Fullagar, JJ.; Latham, C.J., dissenting), upholding the taxpayer’s 
objection, that for the purpose of ascertaining the rebate under 
s. 160 AB the whole of the specified interest derived during the year 
was to be taken to be included in the taxpayer’s taxable income. 
Accordingly, the whole of the sum of £439,774 was subject to the 
s. 160 AB rebate. 


(5) Per Dixon, J.: Section 160 AB of the Assessment Act should 
be construed as meaning in effect that a taxpayer is to be entitled 
to a rebate in his assessment of an amount of 2/- for every £ of 
interest by reason of the inclusion of which in his assessable income 
his taxable income has been increased. Upon this meaning the rebate 
cannot be upon more than the amount of the taxable income, and, 
further, if there are any special deductions (e.g. commission paid to 
collect the interest) which, but for the inclusion of the interest in the 
assessable income, would not be allowable, they are to be deducted 
from the s. 160 AB interest in calculating the rebate under that 
section. (The Commercial Banking Co. of Sydney Ltd: v. F.C. of T. 
(1950), 4 A.I.T.R. (in course of publication).) 































INTEREST DERIVED BY BANK 








A Bank’s Principal Business Consists of the Lending of Money 






The following is an extract from the judgment of Dixon, J., in 
The Commercial Banking Co. of Sydney Ltd. v. F.C. of T. (1950), 
4 A.I.T.R. (in course of publication) : ‘‘The definition [7.e. of ‘‘income 
from property’’| is, of course, ‘all income not being income from 
personal exertion’. That throws one back on the definition of ‘income 
from personal exertion’. It includes the proceeds of any business 
carried on by the taxpayer. But there is a special exclusion of interest 
unless the taxpayer’s principal business consists of the lending of 
money or unless the interest is received in respect of a debt due to 
the taxpayer for goods supplied or services rendered by him in the 
course of his business. I think that if a taxpayer is brought within 
what I may call the ‘unless’ clause, that is the exception to the exclu- 
sion of interest, the result is simply that his case is not governed by 
the peremptory exclusion of interest from income from personal 
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exertion. In other words, it is not an absolutely necessary consequenee 
that the interest is derived from personal exertion. It just becomes 
a question to be decided by a proper application of the rest of the 
definition of ‘income from personal exertion’. 


‘*In the present cases the bank claims that it does come within 
the ‘unless’ clause because it is a taxpayer whose principal business 
consists of the lending of money. This the Commissioner denies. The 
matter must in some degree depend on an analysis of the business of 
banking or of the business of this particular bank, but in the end it 
depends less on this than upon a proper understanding of the mean- 
ing of the provision. It is, of course, true that the lending of money 
is a most important part of the general business of banking. It is 
also true that the business of banking is considered as a separate 
business not easily capable of definition and not forming simply one 
example of the business of lending money. But the plain object of 
this particular provision of the definition is to allow a taxpayer the 
benefit of the rate for personal exertion where in truth the obtaining 
of interest is the substantial purpose of his business, if the interest 
is obtained by the lending of money. When, in ordinary understand- 
ing, what in point of law is interest is in substance a profit dependent 
upon the pursuit of organised business activities it is income from 
personal exertion. The word ‘principal’ is introduced in order to 
exclude incidental and subsidiary activities in a business, but if the 
chief part of the business from which the profit is obtained consists 
of the lending of money, that is enough. A banker’s business may 
be said to be that of dealing in money. A great part of organised 
banking consists in the performance of services for customers which 
result in the banker having at his command large funds. But, exten- 
sive and important as those services are, and indispensable as they 
are to the acquisition of funds, if it stopped at that the banker would 
make no profit. The profit-making side of his activities is in putting 
out the money so as to increase it, and that substantially means to 
obtain interest. If attention is riveted upon the relations of the 
banker to his customer and the amount of work done in that respect, 
it might be thought that to say that the principal business consists 
of the lending of money is to ignore all the business done with ecusto- 
mers whose accounts are in credit, as well as much else besides. But 
if attention is riveted on the activities of banking in which the money 
is used or laid out, it would seem correct to say that the decisively 
profit-making side of the business is concerned with the lending of 
money. Doubtless the distinction is not irrelevant between advances 
on overdraft, the deposits with the Commonwealth Bank pursuant to 
the National Security Regulations and—after the period with which 
we are concerned—the Banking Act 1945, the discount of treasury 
bills, the taking up of Australian Government securities on issue and 
the purchase of them in the market. But of these various kinds of 
outlay to obtain interest, I think the only one which does not amount 
to the lending of money in point of law is the purchase of Australian 
Government securities in the market. There a security representing 
money lent is purchased. But I do not think that because a business 
seeking its profit in interest does not stop at lending, but also includes 
the taking over, so to speak, of a loan already made at interest, it can 
for that reason be said to be a business which does not principally 
consist of the lending of money. On the whole I think the Board of 
Review was right in holding that the taxpayer’s principal business 
consisted of the lending of money.’’ 
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INTEREST ON BONDS PURCHASED IN THE MARKET 
IS NOT DERIVED FROM “THE LENDING OF MONEY” 








The following is an extract from the judgment of Latham, C.J., 
in The Commercial Banking Co. of Sydney Ltd. v. F.C. of T. (1950), 
4 A.I.T.R. (in course of publication): ‘‘In the enquiry whether the 
principal business of the bank consisted of the lending of money, it is 
in my opinion proper to exclude from consideration interest paid by 
the Commonwealth Government upon stocks purchased in the market, 
because such interest is not derived from ‘the lending of money’. The 
purchase of stock on the market is not a money-lending transaction. 
A person who buys Commonwealth stock on the market does not lend 
money to the vendor. The interest received on the part of the Com- 
monwealth stock so purchased should therefore not be regarded as 
interest derived from the lending of money. It does not necessarily 
follow, however, for reasons to be stated, that this amount of interest 
should not nevertheless be regarded as income from personal exertion. 
It may be that, when the principal business of a taxpayer consists of 
the lending of money, all the interest received by him as the proceeds 
of his business will be income from personal exertion, even though 
some of that interest may itself not be derived from the lending of 
money.’’ Later in his judgment His Honour said: ‘‘I agree with the 
Board of Review that it is proper to regard the principal income- 
producing activity of the taxpayer as the relevant matter in deter- 
mining whether the taxpayer’s pringipal business consists of the 
lending of money. The exception introduced into the exclusion of 
interest from personal exertion does not mean that all interest re- 
ceived by a taxpayer having such a principal business is to be treated 
as income from personal exertion. It has the effect only of bringing 
back into the definition interest which would otherwise be excluded 
by the words ‘but does not include interest’. Therefore, in order 
that any interest should be included within the words of exception 
from the exclusion of interest generally, it must be interest which 
qualifies under the definition—that is as being income which is the 
proceeds of a business, there being no other heading in the definition 
which can apply to it. Two observations, therefore, can be made upon 
this provision. The words excluding interest in general taken by 
themselves exclude all interest, but the words of the exception from 
the exclusion bringing interest within the definition of income from 
personal exertion where the taxpayer’s principal business consists of 
the lending of money, only result in leaving within the definition such 
interest ~as is intérest which, apart from the exception, would be 
income from personal exertion—that is if it is the proceeds of a 
business. Interest which is not the proceeds of a business cannot be 
income from personal exertion even though it is derived by a taxpayer 
whose principal business consists of the lending of money. But 
interest which is the proceeds of a business, even though not derived 
from the lending of money (e.g. interest received upon purchased 
securities) is income from personal exertion.’’ 


In the above case, which was that of a bank, it was held that in 
determining whether the lending of money is the principal business 
of a taxpayer it is proper to look at the business in relation to its 
proceeds. In the instant case 75 per cent. of its proceeds represented 
interest derived from the lending of money, and the activity of gain- 
ing that income was held to be the principal business activity of the 
taxpayer. Also, the interest derived from purchased. securities, 
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although not derived from the lending of money, was nevertheless the 
proceeds of a business carried on by the bank; and therefore all 
interest derived by the bank, including the interest on purchased 
securities, was income from personal exertion. 


CALCULATION OF UNDISTRIBUTED INCOME OF 
NON-PRIVATE COMPANY WHERE TAXABLE INCOME 
INCLUDES INTEREST SUBJECT TO s. 20 OF 
COMMONWEALTH DEBT CONVERSION ACT 


In The Commercial Banking Co. of Sydney Ltd. v. F.C. of T. 
(1950), 4 A.L.T.R. (in course of publication), the Commissioner 
assessed the taxpayer to further tax under Part III A in the follow- 
ing manner: 

C.L.I. subject ° 
to Com. Other Total 
Debt Con- Income 

version Act 

Taxable income as assessed .. £122,415 £567 902 £690,317 

Deduct— 

Ex-Aust. loss .. .. .. yo45 7,17 8,715 


£120,870 £681,602 
Com. income tax paid .. 9 224 

£111,646 £407,009 
Dividends paid a. we 66,656 288,770 


£44,990 £118,239 £163,229 





C.L.1. gh. 8a) 2i-" Se ae OR ae ort nag yee 44,990 


Income subjected to further tax at 2s.in £.. . - £118,239 


In the relevant year, the taxpayer derived £151,371 from interest 

subject to s. 20 of the Commonwealth Debt Conversion Act. Held, 

that for the purposes of s. 20 (2) of that Act in its application to 

the ascertainment of primary tax and of further tax under Part HII A, 

no deduction should be made from-the amount of interest to which 

s. 20 applies. Thus, the taxpayer should have been assessed as follows: 
PRIMARY TAX 


C.L.I. subject to s. 20 .. £151,371 at 1s. 4d. in £ (1930 rate) 
Other income : a 538,946 at 6s. in £ (then current rate of 
primary tax) 


Taxable income .. ™ £690,317 


PART IITA TAX 
C.L.I. Other Total 
Income 

Taxable income as - £151,371 £538,946 £690,317 
Deduct— 

Ex - Aust. Loss £8,715 

Com. tax paid 162,947 

Dividends = 355,426 


£151,371 





C.L.I. 


Income subject to further tax at 2s. in £ 
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The reason for holding that the whole of the C.L.I. derived, 
£151,371, was contained in the taxable income was that the taxpayer’s 
principal business consisted of the lending of money and the whole 
of the interest derived by it was income from personal exertien (s. 6). 
Section 20 (2) of the Commonwealth Debt Conversion Act provides 
that the 1930 rate of tax is to be applied to the whole amount of the 
privileged interest included in the income of the taxpayer without any 
deduction except such part, if any, of the deductions allowable from 
the income of the taxpayer derived from property as in the opinion 
of the Commissioner is properly attributable to the interest. No 
deductions from ‘‘income from property”’ could be attributed to the 
C.L.I. as that interest was income from personal exertion. Accord- 
ingly, the whole of the C.L.I. derived was subject te primary tax at 
the 1930 rate of 1s. 4d. in £. It followed that the interest was also 
entirely free from super tax. 

On the question of the freedom of the interest from further tax 
under Part III A, the following is an extract from the judgment of 
Dixon, J.: ‘‘Clearly enough, s. 20 gives an immunity from further 
tax so far as it relates to an amount of interest included in the income 
of the taxpayer and, having regard to what I have already decided, 
that must be without any deduction. But it is not easy to apply the 
conception of s. 20 to a further tax on_a part only of the taxable 
income. In terms s. 20 (2) forbids the making of deductions. It 
seems an easy solution to say that in applying the immunity given 
by s. 20 the deductions directed by s. 160 C must therefore be ignored, 
and in the end I have come to the conclusion that it is the right 
solution. But the view of the Commissioner has been that it is neces- 
sary to trace into the taxable fund the interest which is entitled to the 
protection and that that is the first step. He accordingly places what 
he considers a due proportion of the loss incurred in overseas trading 
against the interest, a due proportion (somewhat differently ascer- 
tained) of the taxes paid in a previous year, and an aliquot or pro- 
portionate part of the amount distributed in dividend. The rest 
of the interest, he says, is reflected in or represented in the taxable 
fund and is alone entitled to the limited tax immunity. In the case 
of the proportion of tax he takes that amount of tax which became 
payable in the previous year by reason of the possession of the same 
or like securities. The other two deductions are proportioned upon 
the basis that when deductions are made from a total fund a propor- 
tionate part is made from each pound in that fund. In my opinion 
this reasoning cannot be justified. There is, I think, a distinction 
between the dividend and the other two deductions. The dividend is 
a payment made by the company in whose choice it was to declare it 
out of any available source. In declaring it out of the taxable income 
from the year, as appears to have been done, an intention to declare 
it rateably out of each and every part of the taxable income may 
perhaps be presumed or imputed. The other two deductions are made 
by statute. That is, s. 160C seems to have no intention except :to 
prescribe an arithmetical sum consisting of the aggregation of a 
number of deductions and a subtraction thereof from a prescribed 
total, pamely, the taxable income. There is, in my opinion, no foot- 
hold for the Commissioner’s assertion that these deductions are to be 
imputed rateably to the interest as well as the other ingredients in the 
assessable income. The effect is to detract from both the policy of 
s. 20 (2) and the provision in which it is expressed by diminishing 
the amount of interest which is to obtain the advantage. There is 
more to be said for the Commissioner’s view in the case of the 
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dividend, for the reason I have given. As against it, the taxpayer 
resorts to the alleged presumption that a taxpayer allocates payments 
in such a way as will not expose him to tax. I have expressed my 
views upon this presumption in Symon v. F.C. of T. (1932), 47 C.L.R. 
538, at p. 549 et seqg., and Resch v. F.C. of T. (1942), 66 C.L.R. 198, 
at pp. 229 and 230, and I see no reason to depart from the views I 
then expressed. But the presumption that the taxpayer intended to 
distribute the dividend rateably out of each and every part of the 
fund depends upon a legal principle which I do not think is applic- 
able to the question that we have to decide. That question is not how 
much of the interest is contained in the taxable subject resulting from 
the application of s. 160 C. It is how far the provisions of s. 160 C 
are overreached by the provisions of s. 20 (2) of the Commonwealth 
Debt Conversion Act. On the whole, I think that s. 20 (2) must be 
eonstrued and applied according to its terms, and therefore as for- 
bidding the making of any deduction from the interest, including 
the deduction of a rateable part of the dividend’’. 


CALCULATION OF INTEREST SUBJECT TO s. 160 AB REBATE 
Meaning of Interest “Which is Included in His Taxable Income” 


Under s. 160 AB, a taxpayer is entitled to a rebate in his assess- 
ment of 2s. ‘‘for every pound of interest which is included in his 
taxable income’’ and which is derived from the securities specified 
in that section. 

In The Commercial Banking Co. of Sydney Ltd. v. F.C. of T. 
(1950), 4 A.I.T.R. (in course of publication), the Commissioner 
calculated the amount of rebate to which the taxpayer was entitled 
under s. 160 AB by deducting from the gross interest derived the 
following sums: (a) 4 per cent. of the interest received, as represent- 
ing a proportion of the taxpayer’s administration expenses; and (bd) 
a proportion of.the interest paid on deposits bearing interest, the 
apportionment being made on an assets basis. Held (by majority, 
Dixon, McTiernan, Williams, Webb, and Fullagar, JJ.; Latham, C.J., 
dissenting), allowing the taxpayer’s appeal, that for the purpose of 
ascertaining the rebate under s. 160 AB upon the amount of interest 
to which s. 160 AB applies, the whole of the interest derived during 
the relevant year was to be taken to be included in the taxpayer’s 
taxable income. 

The following is an extract from the judgment of Dixon, J., in 
the abovementioned case: ‘‘When it is asked how much of an item 
forming an ingredient in a gross sum from which deductions are 
made is ‘included’ in the net sum, the question must immediately be 
provoked—W hat do you mean by included? In Douglass v. F.C. of T. 
(1931), 45 C.L.R. 95, at p. 105, I pointed out that there appeared to 
be two methods of answering a question how much of the item is 
included in the net residue, and that it was a question of interpreta- 
tion, dependent largely upon the subject-matter and the context, 
which of the two methods was intended. One way is to treat -the 
question as meaning by how much is the net residue increased by 
reason of the presence of the item in the gross sum. If that is the 
meaning of the question, the deductions must be divided into two 
eontrasted classes. There may be deductions which would not be 
allowable but for the inclusion of the item of assessable income in the 
assessable income. In other words, they may be expenses which would 
not be allowable deductions were it not for the fact that the income 
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is included. It is not easy to imagine any important expenses of that 
character in relation to interest. But let it be supposed that for some 
exceptional reason the taxpayer had employed an agent to collect 
interest on his Government securities. The commission or remunera- 
tion of the agent for so doing would not be allowable except by 
reason of the inclusion of the interest in the assessable income and, 
accordingly, would be indissolubly associated with it. That is one 
class of deductions. The other class of deductions would be all those 
that would be allowable against the assessable income independently 
of the presence in the assessable income of the given item (in this 
case, interest). If the meaning of ‘included in the taxable income’ 
is that stated, viz. a reference to the amount by which the net balance 
is increased by reason of the presence of the item in the gross sum, 
then the second class of deductions must be ignored. No part of them 
an be thrown against the item. The first class of deductions should 
be made from the item because the net balance is only increased by 
the inclusion of the net amount of the item. 

‘‘The other possible interpretation to be attached to the word 
‘included’ is that it means the proportion of the given item of the 
assessable income which remains in the taxable income after all the 
deductions have been made. In arriving at that proportion the same 
division of deductions into two parts must be made, but for a different 
purpose. The first class of the deductions would be thrown altogether 
against the particular item. The remaining deductions would be 
dealt with as follows. They would be examined to see if any particu- 
lar one of them was in like manner indissolubly associated with some 
other particular item of revenue included in the assessable income. 
If so, it would be thrown against that item. That process having been 
gone through, the deductions which were, so to speak, common to the 
whole would then be rateably apportioned.’’ 

After pointing out that the Commissioner, in the instant ease, 
had not chosen one or other of the rival interpretations and applied 
it inflexibly, his Honour went on to say: ‘‘I think the decision (7.e. 
which of the two possible interpretations is to be attached to 
s. 160 AB) must be reached on broad lines of statutory interpreta- 
tion. The purpose of s. 160 AB is to ensure to a taxpayer who invests 
in particular loans a definite rebate. The assurance is held out to 
him in order to induce him so to invest, because it is to the public 
advantage that investments of that character should be made. The 
purpose is, in effect, to say: If you make this interest from these 
securities a form of your income, from the tax upon that income you 
will obtain a rebate. The point of view both of the Legislature and 
of the taxpayer who acted upon the assurance would more naturally 
be that he was to be assured of a rebate on the amount by which his 
income is increased by the inclusion of interest upon the specified 
securities. I construe s. 160 AB as in effect meaning that a taxpayer 
is to be entitled to a rebate in his assessment of an amount of 2s. for 
every £ of interest by reason of the inclusion of which in his assessable 
income his taxable income has been increased. It will be seen that 
upon this meaning the rebate cannot be upon more than the taxable 
income, which, of course, is obvious enough, and, further, that if there 
are any special deductions which, but for the inclusion of the interest 
in the assessable income, would not be allowable, they are to be thrown 
against it. None of the deductions, however, in the present cases are 
of this character.’’ The result of the views expressed was that the 
whole of the s. 160 AB interest derived in the year of income by the 
taxpayer was subject to the rebate provided by that section. 
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CALCULATION OF s. 160AB REBATE WHERE DEDUCTION 
ALLOWABLE ONLY BECAUSE OF INCLUSION OF 
REBATEABLE INTEREST IN ASSESSABLE INCOME 


In caleulating the amount subject to the rebate provided by 
s. 160 AB, the gross amount of interest specified in the section may 
be reduced by an amount which only became an allowable deduction 
from assessable income because of the inclusion of the interest in the 
assessable income (The Commercial Banking Co. of Sydney Ltd. v. 
F.C. of T. (1950), 4 A.I.T.R. (in course of publication) ). ‘‘I took 
it [the taxpayer] to concede that, for the purpose of calculating the 
rebate on the interest under 8. 160 AB, it would be proper to subtract 
from tle gross amount of interest any amount which only became an 
allowable deduction from assessable income because of the inclusion 
of the interest in the assessable income. The average investor prob- 
ably simply collects his interest or has it paid into his bank, and 
ineurs no deductible expenditure in so doing. But there must be 
many cases in which an agent or trustee collects interest for a client 
or beneficiary and. charges a commission for so doing. I should 
suppose that the commission so charged would be deductible both 
for the purpose of calculating the taxable income of the client or 
beneficiary and for the purpose of calculating his rebate under 
s. 160 AB. Where, but only where, no expenditure can be actually 
attributed to the receipt of the interest so as to be deductible because 
of the receipt of the interest, the rebate is to be calculated on the gross 
amount of the interest.’’ Per Fullagar, J. 


REBATEABLE AMOUNT UNDER s. 160 AB LIMITED TO 
AMOUNT OF TOTAL TAXABLE INCOME 


In The Commercial Banking Co. of Sydney Ltd. v. F.C. of T. 
(1950), 4 A.I.T.R. (in course of publication), the High Court held 
by majority that for the purpose of ascertaining the rebate under 
s. 160 AB upon the amount of interest to which that section applies, 
the whole of the interest was to be taken to be included in the tax- 
payer’s taxable income. In calculating the s. 160 AB rebate, the gross 
interest derived may be reduced only by any special deductions which, 
but for the inclusion of the interest in the assessable income, would 
not be allowable. In the above case, s. 160 AB was construed as mean- 
ing that a taxpayer is to be entitled to a rebate in his assessment of 
an amount of 2s. for every £ of interest by reason of the inclusion 
of which in his assessable income his taxable income has been in- 
creased. Upon this meaning, the rebateable amount cannot be more 
than the taxpayer’s total taxable income. For example, a taxpayer’s 
total taxable income of the relevant year may be less than the Com- 
monwealth loan interest included in the assessable income of that 
year because of the allowance of losses of previous years under s. 80. 
In these circumstances, the s. 160 AB rebate would be 2s. in £ of the 
taxable income. 
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TRUSTEES’ REMUNERATION PAID UNDER AGREEMENT 
WITH LIFE TENANT 


Under the will of her late husband, the taxpayer was entitled to 
the income from his estate for her life. By an arrangement with the 
taxpayer, the trustees were paid a remuneration of £150 per annum 
for administering the estate. The taxpayer sought to deduct this 
sum from her assessable income of the relevant years as expenditure 
incurred by her by way of commission for collecting her assessable 
income within the meaning of s. 64. Held, that the whole of the sum 
in question was not expenditure incurred by the taxpayer by way of 
commission for collecting her assessable income, and was therefore not 
an allowable deduction (C.T.B.R. Ref. No. 29-30/1949). ‘‘In- general 
a trustee is (subject to certain qualifications) debarred from receiving 
any personal advantage from his position. The rule is based on the 
broad juristic principle that a person in a fiduciary position should 
avoid a possible conflict between his duty and interest. An express 
trustee may, however, receive remuneration for undertaking and per- 
forming the duties of his office in certain cases: (1) Where provision 
for such remuneration is made by the trust instrument (Hull v. 
Christian (1874), L.R. 17 Eq. 546); (2) where a trustee stipulates 
with his cestui que trust for remuneration as a condition of accepting 
his office (Will of Moore (1896), 17 N.S.W. B. & P. 78): and (3) 
where remuneration is allowed by a court, as, for example, in the case 
of an executor, administrator, or trustee of the effects of a deceased 
person where the court may allow such ‘commission or percentage for 
his pains and trouble as is just and reasonable’ to the executor, 
administrator, or trustee out of the assets of the estate (see W.P. & A. 
Act 1898-1938, N.S.W., s. 86). The ease we are considering falls 
within the second of those exceptions. The present trustees accepted 
their office under an express agreement with their cestui que trust 
(the taxpayer) that they should receive the remuneration of £150 
per annum here in question. But this remuneration was obviously 
demanded by and paid to the trustees as compensation for the loss of 
time and the trouble to which they were put in the performance of 
the whole of the duties of their office, and not merely as a commission 
for collecting the income. It could not, in my opinion, by any stretch 
of imagination, be properly described ‘commission for collecting the 
assessable income’ within the meaning of s. 64. Such expenditure as 
was incurred in this way was in fact incurred and paid by the 
trustees themselves to agents who collected certain of the income, viz. 
the rents of the estate, and this was duly allowed as a deduction by the 
Commissioner under s. 64 in arriving at the net income of the trust 
estate (see s. 95).’’ Per Mr. G. J. J. O’Sullivan. 


AMOUNT DUE AT END OF INCOME YEAR 
FOR EMPLOYEES’ HOLIDAY PAY 


A South African partnership was carrying on business in an 
industry governed by an agreement under which its employees were 
entitled to certain holiday leave on full-pay. As at 30 June, 1946, 
the outstanding amount due to be paid to the employees of the 
partnership in respect of holiday pay was £540, which was claimed 
as a deduction for the year ended on that date. The claim was 
refused. Held, allowing the taxpayer’s appeal, that (i) the liability 
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of the partnership to pay the sum of £540 was absolute and repre- 
sented the accumulated indebtedness to its employees in its service 
as at 30 June, 1946, and accordingly was properly deductible; (ii) 
the amount in question had not been carried to reserve and its 
deduction was accordingly not negatived by the terms of s. 12 (e) of 
the South African Act (I.T. Cas. No. 674 (1949), 16 S. Af. T.C. 235). 
**The liability of the partnership to pay the amounts was absolute, 
and accordingly it was justified in treating the amount as properly 
to be deducted from its income in the present case, a course which it 
is satisfactory to note is in accord with sound accounting principles.’’ 
At p. 238. 


DIVIDENDS RECEIVED BY PRIVATE COMPANIES 


A subscriber has posed the following question : 

Company A was a ‘‘private company’’ (as defined by s. 103 (1) ) 
en 30 June, 1949. On 31 March, 1950, its status was changed to that 
of a ‘‘non-private’’ company. 

Company B is at all relevant times a private company. It is a 
shareholder of Company A. Company B received from A the follow- 
ing dividends: 

1949 
July 31—Final dividend; out of profits of year ended 
30 June, 1949 “A Si ous .. £1,000 
1950 
Jan. 31—Interim dividend; out of profits of year ended 
30 June, 1950 ag ia a ; 500 


£1,500 


It will be observed that at the time of payment of the dividends 
Company A was still a private company. 

The question is: How should the above dividends be treated in 
computing what is a ‘‘sufficient distribution’’ of the ‘‘distributable 
income’’ of Company B for year ended 30 June, 1950? 

The question is of importance in that under s. 103 (2)(e) a 
private company is deemed to have made a sufficient distribution of 
its income of the year of income if, within the prescribed period, it 
has paid in dividends out of the taxable income of that year an 
amount not less than the aggregate of (a) the whole of so much of 
the amount of any dividends received from other private companies 
as is included in the distributable income, and (b) the percentages 
prescribed by sub-paragraphs (i) to (v) of s. 103 (2)(e) of the 
remainder of the distributable income. 

Thus, if the dividends totalling £1,500 are to be lawfully treated 
as having been received from a non-private company, that sum is 
subject to the percentage allowances under s. 103 (2)(e) in ealeu- 
lating what is a ‘‘sufficient distribution’’ of year ended 30 June, 1950. 
If the sum of £1,500 is to be treated as having been received as 
dividends from a private company, that sum is not subject to the 
abovementioned percentage allowances. 

Section 103 (1) defines a ‘‘private company’’ as meaning a com- 
pany ‘‘which, on the last day of the year of income, is a company 
of any one or more of the following descriptions :—’’. It was stated 
that Company A changed its status on 31 March, 1950, to that of a 
non-private company. Therefore, on the last day of the year of 
income ended 30 June, 1950, it was also not a private company, as 
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defined. It follows that Company A was not a private company, as 
defined, throughout year of income ended 30 June, 1950, and so far 
as Company A is concerned its income of year ended 30 June, 1950, 
must be treated as having been derived by a non-private company. 
These conclusions are beyond dispute. 

I am of opinion that the definition of ‘‘private company’’ con- 
tained in s. 103 (1) applies for all purposes of Division 7. In this 
view, the status of Company A was that of a non-private company 
throughout year ended 30 June, 1950. It follows that any dividends 
paid by Company A during year ended 30 June, 1950, were not paid 
by a private company, as defined. Therefore, dividends paid by 
Company A to Company B during that year do not answer the 
deseripticn of the expression ‘‘dividends received from other private 
companies’’ contained in s. 103 (2) (e). Accordingly, 1 am of opinion 
that the sum of £1,500 is subject to the percentage allowances pro- 
vided by that paragraph. 


COMPANY HELD TO BE CARRYING ON A BUSINESS OF 
BUYING AND SELLING REAL PROPERTY 


The taxpayer company was formed in 1938 and acquired 2% 
properties from ‘*D’’, who at all relevant times exercised sole control 
over the operations of the company. The following is a summary of 
the taxpayer’s operations: 

Year ended Properties on Purchases Sales Properties on 
30th June hand at begin- hand at end 
ning OJ year of year 

1939 23 1] 27 

1940 27 10 j 31 

1941 31 10 H 36 

1942 36 8 40 
Some of the properties sold had been acquired from ‘‘D”’ at its in- 
corporation; others had been bought by the company subsequently. 
Held, that the multiplicity of transactions amounted to a business of 
buying and selling properties, so that the results should be brought 
to account for income tax (C.T.B.R. Ref. No. M.32-35/1948). 

The Board said that in view of its finding that the company had 
carried on a business of buying and selling properties ‘‘it would not 
matter whether such a business was within the objects for which the 
company was formed’’. 


GIFT OF SHARES TO FORMER EMPLOYEE 
IN CONSIDERATION OF PAST SERVICES 


The taxpayer had been in the employment of M for a period of 
20 years. M sold his business to a company for a consideration of 
shares in the company, and made a gift to the taxpayer of 500 of these 
shares as an expression of gratitude for long services loyally per- 
formed. Held, that the gift of shares had been made ‘‘in respect of 
services rendered’’ within the meaning of the Southern Rhodesian 
Act and, accordingly, the value of the shares was assessable. The 
fact that.the donor of the shares had not been allowed a deduction in 
respect thereof was irrelevant to the consideration of the taxpayer’s 


liability. (R. v. C. of T. (Sth. Rhodesta) (1949), 16 S. Af. T.C. 151.) 
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COMPANY IN LIQUIDATION 


Division 7 Tax not Payable on Income Properly 

Applied to Replace a Loss of Paid-up Capital 
A company in liquidation derived a taxable income. Tax was 
assessed under Division 7 on the ‘‘undistributed amount’’. Objection 
was lodged on the ground that if there had been an actual distribu- 
tion by the liquidator to the shareholders, tax would not have been 
payable by them because they had not received a return of paid-up 
capital amounting to 20s. in £. In other words, such income had been 
‘‘properly applied to replace a loss of paid-up capital’’ within the 
meaning of s. 47 (1), and consequently no tax would have been 
payable by the shareholders under that section if the liquidator had 
paid the ‘‘undistributed amount’’ to them. The Commissioner allowed 

the objection and reduced the Division 7 assessment to nil. 


RESIDENT INDIVIDUALS 
Test of Actual Residence 


The taxpayer, a widow, had a home in Monaco. While on a visit 

to India it became apparent that the principality would come under 
yerman domination, and she decided not to return home. She travel- 
led in different countries, and ultimately returned to Monaco. During 
the whole of income years ended 30 June, 1941 and 1943, she stayed 
in Australia. Her only source of income was ex-Australian, and she 
was assessed for the above years on the basis that she was a resident 
of Australia and that the income was assessable under s. 25 (1) (a). 
The taxpayer claimed that she was a non-resident on the ground that 
her usual place of abode was in Monaco and that she never intended 
to take up residence in Australia. Held, that, during the two relevant 
periods, the taxpayer was a resident of Australia in the ordinary 
sense of the word, and was assessable accordingly. (C.T.B.R. Ref. 
No. 17/1947.) 

The taxpayer, a sea captain, maintained a residence in New York 
City, where he and his wife resided. He owned, however, a property 
in Nova Scotia, oceupied by his married daughter and her family, 
fully furnished by the latter, and visited by the taxpayer for periods 
of two weeks in each year. He -was assessed as residing or ordinarily 
resident in Canada. Held, allowing the taxpayer’s appeal, that a 
. degree of permanence and substance must be present to create the 
status of ‘‘resident’’. The taxpayer could more properly be deseribed 
as a visitor—Cooper, v. Cadwalader (1904), 5 T.C. 101 distinguished 
on the facts. (Meldrum v. Minister of Nat. Rev. (1950), 2 Can. Tax 
A.B.C. 63.) 


RESIDENT INDIVIDUALS 
Test of Domicile 

The taxpayer, whose domicile of origin was Australia, was em- 
ployed by the United States Army in the Pacific. In respect of income 
year ended 30 June, 1947, her earnings were assessed to Common- 
wealth income tax on the basis that she was a resident of Australia 
up to 19 February, 1947, when she married an officer of the U.S. 
Army. She claimed that income derived subsequent to 31 October, 
1946, was not assessable on the ground that on or about that date she 
became engaged to be married and that, therefore, she ceased to be 
a resident of Australia thereafter. Held, taxpayer’s claim rejected 
as she remained a resident of Australia until she married and acquired 
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the domicile of her husband (C.T.B.R. Ref. No. 85/1948). ‘‘ Hence, 
the primary question is whether or not the taxpayer acquired a new 
domicile upon entering into her marriage engagement of 1 November, 
1946. That is really the only question for decision, because it is not 
disputed—and, on the evidence, could not be disputed—that in the 
interim period 1 November, 1946, to 19 February, 1947, the taxpayer 
had no permanent place of abode outside Australia. Even if a person 
abandons his domicile of origin, that domicile continues to attach to 
him until he acquires a new one. To obtain such a new domicile of 
choice there must be a complete acquisition of it, animo et facto. The 
required factum is habitual residence in the new country, and the 
required animus is the intention to make a permanent home in that 
country (Cheshire’s Private International Law, 2nd Edition, pp. 164-5 
and pp. 194-5). The taxpayer’s claim that she acquired a new domicile 
upon her engagement to become married (and this is the only claim 
made in her agent’s letter which was submitted as the grounds of the 
objection) does not make any reference to the country of the alleged 
new domicile. It was probably intended as a claim that by her 
engagement she acquired a domicile of choice in the United States of 
America. If so, the claim must be rejected on the ground that until 
some time after her marriage she had never in fact resided in the 
United States. If, contrary to my impression, the taxpayer intended 
to claim that by her engagement she acquired a domicile in Japan, 
the claim must be rejected on the ground that the evidence precludes 
a finding that she intended to make her permanent home in Japan.’’ 
Per Mr. R. R. Gibson (Chairman). 


DEFAULT OR NEGLECT 


Section 231 (1) provides as follows: ‘‘Any person who, or any 
company on whose behalf the public officer, or a director, servant or 
agent of the company by any wilful act, default or neglect or by any 
fraud, art or contrivance whatever, avoids or attempts to avoid assess- 
ment or taxation shall be guilty of an offence.’’ 

Section 149 (c) of the N.Z. Land and Income Tax Act makes 
penally liable ‘‘every person who .. . wilfully or negligently makes 
any false returns’’. 

In C. of T. (N.Z.) v. Auld & Atkinson (1950), not reported, the 
relevant partnership returns were false, but the evidence did not 
establish that the offences were wilful. ‘‘That the returns were false 
is undoubted, but no inference can be made from the use of the word 
‘false’ in the Act. A ‘false return’ is simply an erroneous return’’ 
(per Mr. 8S. L. Paterson, 8.M.). Evidence was accepted that the 
errors in the returns were due to ‘‘ignorance of bookkeeping’’ on the 
part of the partner who prepared the returns. Held, that the defen- 
dants were guilty of negligently making false returns within the 
meaning of s. 149 (c) of the N.Z. Act. ‘‘It is not open to a person 
engaged in trade who is charged with negligently rendering false 
income tax returns to plead that he was ignorant of bookkeeping, and 
through such ignorance had failed to keep proper books of account 
or that through pressure of work he was unable to keep books or that 
he was unable to secure qualified assistance. That is no defence. 
Negligence, as used in the Land and Income Tax Act,.is just as much 
a state of mind as intention or wilfulness. It connotes the mental 
state of indifference with respect to his conduct and its consequences. 
Thus a person who sends in a false income tax return, knowing that 
he has not kept proper records from which a correct return might be 
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made up, and knowing that he is not capable through ignorance of 
keeping proper books of account, is guilty of the offence of negligently 
making a false seturn, not because he intends or desires to send in a 
false return but because he is careless and indifferent as to whether 
the return is false or not. Negligence as thus described is just as much 
a form of mens rea as wrongful intention or wilfulness, and is so 
treated in s. 149 of The Land and Income Tax Act 1923. Every per- 
son who engages in trade or business must bring to it such a measure 
of skill and knowledge as will suffice for reasonable efficiency and as 
will enable him to perform the duties which he owes to the public 
and to the State. In this respect he is in no different position from 
a person who engages in a profession without possessing the requisite 
skill and qualifications. He is liable for the consequences of his 
actions, not because he lacks that skill and knowledge, but because 
being unskilful and ignorant, he ventures into a business which ealls 
for those qualities.’’ Per Mr. Paterson, S.M. 


INCOME DERIVED PRIOR TO 
ASCERTAINMENT OF RESIDUE 


The taxpayer was one of three children entitled, under the will 
of her father, to share the income of the residuary estate as tenants 
in common. During the years of income ended 30 June, 1941 and 
1942 respectively, income of the residuary estate was actually paid 
to the three beneficiaries. During the year of income ended 30 June, 
1943, income of the residuary estate, though earned and credited to 
the three beneficiaries, was not paid to them. The Commissioner 
assessed the taxpayer on the basis that she was ‘‘presently entitled”’ 
to her share of the income of the residuary estate. The taxpayer 
objected and claimed that the existence of certain debts due by the 
estate precluded her from being ‘‘ presently entitled’’ to the income of 
the residuary estate, and contended that the trustee should have been 
assessed and made liable to pay tax on the net income of the estate. 
The income of year ended 30 June, 1943, was used to pay income tax 
assessed against the trustee on income derived during year ended 
30 June, 1942. 

As at 30 June, 1943, administration of the estate had progressed 
to the stage when all bequests and legacies had been satisfied and 
Federal and State estate duties had been paid. Assets at this time 
exceeded £200,000, and consisted almost wholly of shares in a pro- 
prietary company with which the testator had been associated. Lia- 
bilities were as follows: 

(a) Bank overdraft = ae ie 
(6) Advance by an associated company to 
pay estate duties ‘ ba we 
(c) An unascertained amount of costs due in 
respect of several appeals in connec- 
tion with estate duties — approxi- 
mately .. - ie om a 1,000 
(ad) Income tax on income earned prior to 
death not assessed until June, 1946 355 7 4 
Held, assessment confirmed, as the administration of the estate had 
reached that stage where the taxpayer became presently entitled to 
her share of the income of the residuary estate (C.T.B.R. Ref. No. 
72/1947). ‘‘Comparing the complicated nature of the estate examined 
by the Full Court in Whiting and Ors vy. F.C. of T. (1942-3), 2 
A.I.T.R. 421, with the position of the estate now under review, and 
keeping in mind the fact that income would have been paid to the 
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taxpayer during the relevant year of income had it not been applied 
in payment, not of a debt due by the testator, but of income tax pay- 
able on income earned by the estate after the testator’s death, it is 
difficult to find that the estate was not clear of debts sufficiently to 
establish a present right in the taxpayer to obtain payment of an 
ascertainable sum of income from the trustee.’’ 


ANNUITY PAID OUT OF CAPITAL 
by J. M. GREENWOOD, LL.B., F.I.C.A. 


Section 3 (1)(g) of the Canadian Income War Tax Act reads: 
‘*3 (1) For the purposes of this Act ‘income’ means the annual net 
profit or gain or gratuity ete. ... including. ..-(g) all annuities and 
other annual payments received under the provisions of a will or 
trust ... except a payment or portion thereof which can be established 
by the recipient not to have been paid out of the income of the estate 
or trust.’’ 

In the absence of such an exemption as that appearing in italics, 
an annuity payable out of capital is assessable income of the recipient. 
There are a number of decisions to that effect by the English and 
Australian Courts. 

There is a strong case for the inclusion of a similar exemption in 
the Commonwealth Act. Section 26 (c) excludes from assessable 
income that part of a purchased annuity which represents the pur- 
chase price (except that portion of the purchase price in respect of 
which a rebate or deduction has been allowed). Justice demands that 
where the annuity is paid out of the capital funds of another person, 
i.e. a testator or donor, the amount so paid should not attract Com- 
monwealth income tax. 

In Brown v. Minister of Nat. Rev. (1950), 2 Can. Tax A.B.C. 37, 
the taxpayer was a widow who, under her husband’s will, was given 
an annuity of $6,000 per annum, not payable out of any particular 
fund, in lieu of dower. In 1946 the estate income account was: 

Gross income .. a kd wé “— = $12,444.89 
Deductions— 
Depreciation ce ee a $2,867.70 
Other sums ae oe a 10,306.60 
————_ 13,174.30 


Deficiency St - ‘= a ae 7 $729.41 


In 1946, the taxpayer received $5,100 from the capital of the 
estate. 

The Minister disallowed the claim for depreciation, which left 
exposed an estate income of: 


Gross income .. a a 7 id a $12,444.89 
Deductions other than depreciation ea wit 10,306.60 


$2,138.29 


The Minister assessed the taxpayer as having received the sum of 
$2,138.29 as though paid out of the income of the estate. The taxpayer 
appealed. 

Held, allowing the taxpayer’s appeal: (1) The Minister cannot 
direct that a trustee must resort to the funds derived from a particu- 
lar source for the payment of a particular legacy, unless there is some 
specific provision in the will or under the law which makes a particu- 
lar legacy payable out of a specific fund. (2) The annuity payments 
made to the taxpayer in 1946 totalling $5,100 were paid out of capital. 
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